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Perspectives

KRISHNA KUMAR

The conceptual revolution implied
in the verdict delivered by the
Supreme Court in October 2002 in

what is popularly known as the minorities
case (TMA Pai Foundation vs State of
Karnataka) has been stemmed for the time
being; or, to use judicial language, ‘clari-
fied’ by a constitutional bench headed by
Justice V N Khare (Islamic Academy of
Education vs State of Karnataka, 2003).
The earlier verdict, delivered as the
majority view by an 11-judge bench
headed by Justice B N Kirpal, dealt with
questions which had arisen and accumu-
lated over the years regarding the special
educational rights given by the Constitu-
tion to religious and linguistic minorities.
The judgment responded to these ques-
tions by first framing them in the state’s
relationship with private enterprise in
education. This is where the verdict’s revo-
lutionary implications – temporarily
moderated by Justice Khare’s review –
come from. The term ‘revolutionary’ calls
for an explanation, for it is commonly used
to suggest a push towards egalitarian
redistribution of educational opportunities
under the state’s leadership. If the concep-
tual shift indicated by Justice Kirpal’s
verdict is viewed from the perspective of

the value-premises of the Constitution –
at least insofar as these premises were
understood up until the verdict arrived –
one would be hardpressed to call it counter-
revolutionary. It may be a matter of debate
whether the Constitution was intended to
be adequately equipped to control the
privatisation of education, or, alternatively,
to promote it. The debate may extend to
the evolutionary nature of the state and its
relation to the market. Important though
this debate is, it need not stop us from
noticing that the judicial decoding of the
Constitution’s intent seems to have
changed direction over the last two de-
cades or so. Inquiry into this possibility
is as important as the larger, more theo-
retical study, of whether the Constituiton
was futuristic enough in designing state-
market relations in education.

Three major verdicts given by the
Supreme Court during the 1980s and the
1990s goaded the state to assume greater
responsibility and show more urgency than
it had done in the past in the matter of
providing access to education. These
verdicts (Bandhua Mukti Morcha vs the
Union of India, 1981; Mohini Jain vs
Karnataka State,1992; Unnikrishnan vs
Andhra Pradesh, 1993) seemed to offer
eminent examples of the harmeneutic space
available in the Constitution, revealing

how important it was to read the Consti-
tution imaginatively in order to crystallise
the ideas that may not have been fully
articulated. The crowning exercise of this
kind figured in the Mohini Jain case in
which, though the petitioner got no
relief,the court extended the scope of
Article 21 by reading into the fundamental
right to life a vision of life worth living
which would include the nurturing force
of education during childhood. This herme-
neutic exercise was widely hailed as a
major advance in the evolution of demo-
cratic polity. It was expected that the court’s
interpretation of Article 21 would trigger
significant civil activism on behalf of the
educationally deprived. This expectation
was not fulfilled as such, but after what
one may call a gestation period – spread
over several years spent over drafting and
nearly one full year at the end taken on
account of correctness of dating – it led
to the enactment of an amendment in the
Constitution which rendered elementary
education an explicitly stated fundamen-
tal right.

This important legislative and legal event
has, however, failed to round off debates
concerning fundamental issues on which
our concepts of education and childhood
depend. The new right granted to children
leaves the state free to impart education
by any means that it may by law determine
to be suitable for this purpose. This free-
dom arouses appreciable suspicion, con-
sidering the history of the reluctance among
policy-makers to pin the state down to a
commitment to promising to every child
the opportunity to study at a school. The
1986 policy treated non-formal education
as a valid alternative to schooling, and
during the recent years we have witnessed
the official acceptance of several other
alternative modes. Clearly, neither the court
nor the parliament have succeeded in
making a dent on the systemic tendency
to first devise a cheaper alternative for the
poor and then to promise populist mea-
sures to improve it. It has been argued1

that the constitutional amendment has
created a situation worse than what
prevailed following the Supreme Courts
verdicts in the cases of Mohini Jain and
Unnikrishnan. The difference between the
two situation is, of course, only of a notional
nature because neither the court nor the
parliament could be expected to change
the system and the tendencies inherent in
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it by one-time action. In the absence of
systemic reform, one cannot hope for
clearer perception or stronger will to
counter the ideology which permits child-
hood to be defined differently for the
labouring poor from how is is defined for
the well-off. This ideology is also at the
heart of the other debate which concerned
pre-school years. The state’s responsibility
towards these precious, formative years of
life has been suitably accommodated in the
amended version of the same Article 45
which had served little use to achieve the
purpose stated in it and which, therefore,
required the enhancement of Article 21.

While this exercise of devising safe
strategies of law-making were underway,
the judiciary went ahead to read further
meanings in the provisions of the Consti-
tution, but in this round the reading has
been of a different kind. During 2002, two
cases gave occasion for such an exercise,
one being the curriculum cases (Aruna
Roy vs Union of India) and the other was
the minorities case. In the first, the court
upheld the NCERT’s National Curriculum
Framework and its intention to inculcate
values through education by using
religion as a resource. The verdict said
that a religion-based strategy for value-
education is not incompatible with the
spirit of secularism so long as vigilance is
exercised in order to ensure that the strat-
egy does not slip into indoctrination. In the
second case, the court’s verdict depends
more substantially on the hermeneutic
challenge of deciding what all does the
freedom to pursue an occupation granted
under Article 19(g) entail. The majority
judgment given by Justice Kirpal perceives
in this right the scope to allow all citizens
to establish educational institutions of their
choice. Even if there is any doubt about
whether education is a profession or not,
it does appear that education will fall within
the meaning of the expression ‘occupa-
tion’, says the verdict, apparently and
perhaps inadvertantly, stretching the most
visible activity associated with education,
namely, teaching, to include the enterprise
of the setting up of an institution where
teachers are hired. The verdict uses this
window of interpretive opportunity to
endow legitimacy to institutions established
by members or bodies of the majority
religious community. The structure of the
argument suggests that the scope of private
initiative in education has been read so
liberally, i e, through a fundamental right
so unobjectionable as the right to pursue
an occupation, in order to extend the bound-
aries of the right of educational enterprises
and autonomy so far restricted to religious

minorities. For arriving at this decision,
Justice Kripal read Article 19.1(g) in juxta-
position with Article 26. The former grants
the right to carry on any occupation, and
the latter imparts to all citizens belonging
to any religious denomination or its
sections the freedom to establish and main-
tain institutions for ‘religious or charitable
purposes’. The argument pursued in the
verdict highlights the essentially chari-
table nature of educational activity in order
to assign to all religious communities the
right to establish educational institutions.
Presumably, these will qualify to be called
‘private’ institutions.

Verdicts on Educational
Institutions

Two equally important issues are inter-
twined in this argument. One pertains to
the educational rights of religious minori-
ties in comparison to the majority, the
other concerns the freedom available to
private, unaided institutions. On the first
of these issues the five-member bench led
by Justice Khare has given a significant
clarification. According to it, the right given
by Justice Kirpal’s verdict to the majority
community is not on a par with the right
given specifically by the Constitution to
religious minorities. Why this should be so
is explained by invoking the extreme situ-
ation in which the state decides to nation-
alise all private institutions. Even in that
extreme scenario, the clarification says,
minority institutions will stand protected
because of the special provision of
Article 30. This clarification is undoubt-
edly a source of great relief under the pre-
vailing circumstances, but we can easily
see in the methodology of the extreme-
case scenario the difficulty that the five-
member bench probably faced, attempting
to locate any viable discursive space to
keep minority rights somewhat above or
distinct from the common right the earlier
verdict by Justice Kirpal had given to all
religious denominations under the broad
banner of freedom of occupation. The
extreme-case-scenario as a method of
reasoning is, of course, valid, but in the
given circumstances created by Justice
Kirpal’s verdict, the use of this method of
reasoning presents girm apprehensions.
Nationalisation of private institutions on
account of being private, and in that sense
autonomous, looks an unlikely event, given
the speed at which privatisation is growing
and gaining legitimacy, and not from Justice
Kirpal’s verdict. But nationalisation on
account of rampant use of education for
majoritarian indoctrination cannot be

viewed as an altogether exotic happening
in the foreseeable future, assuming that
political forces opposed to such indoctri-
nation will have the strength to gain the
time required to check the process by drastic
state intervention.

Justice Kirpal’s verdict has a substantial
section devoted to the appreciation of
private enterprise in education. The ver-
dict links private initiative with quality and
defines the latter in terms of facilities,
including infrastructure and teachers. It is
not self-evident why the verdict goes at
such length into this discussion, for it has
been nobody’s plea that private initiative
in education should be discouraged or
checked. The question before the court
was ‘whether there can be government
regulation, and if so, to what extent’. In
answer to this question, Justice Kirpal’s
verdict eulogises private education as ‘one
of the most dynamic and fastest growing
segments of post-secondary education for
which ‘a combination of circumstances
and the inability or unwillingness of gov-
ernment to provide the necessary support’
are responsible. As the discussion pro-
ceeds, the possibility pointing to the state’s
‘unwillingness’ is dropped, only the ‘in-
ability’ remains, permitting the construc-
tion of the need to regulate or restrain the
state from interfering in the running of
private institutions. The verdict makes a
reference to ‘the logic of economics and
the ideology of privatisation’ as having
contributed to the resurgence of private
higher education. Later, the verdict makes
a case for treating autonomy as the highest
value of private education.

This point is reinforced with a citation
from the Radhakrishnan Commission of
1948 in which the exclusive control of
education by the state was viewed as a
facilitator of ‘totalitarian tyrannies’. This
citation is used as a basis for cautioning
against the government’s attempt to inter-
fere in the running of unaided institutions
by nominating specific individuals on
governing bodies, in appointment of teach-
ers and admission of students, and in the
shaping of the fee structure. In all these
matters, the verdict excepts the private
institutions to follow reasonable policies
rather than let ‘bureaucratic or govern-
ment interference undermine their inde-
pendence’. Thus, the perceived risk is
not that of unaided institutions exploiting
the teachers, the students and their
parents, but rather that of bureaucratic
interference.

A few remarks have also been made
about private schools, and these are
contextualised with the help of terms like
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today’s ‘competitive world’ and the role
of ‘economic forces’. The discussion leaves
us with no uncertainty whatsoever that the
court wishes to encourage private activity
in school education:

The state says that it has no funds to
establish institutions of the same level of
excellence as private schools. But by
curtailing the income of such private
schools, it disables these schools from
affording the best facilities because of a
lack of funds. If this lowering of standards
from excellence to a level of mediocrity
is to be avoided, the state has to provide
the difference, which, therefore, brings us
back to a vicious circle to the original
problem, viz, the lack of state funds. The
only solution would appear to lie in the
states not using their scanty resources to
prop up institutions that are able to other-
wise maintain themselves out of the fees
charged, but in improving the facilities and
infrastructure of state-run schools and in
subsidising the fees payable by the stu-
dents there. It is in the interest of the
general public that more good schools are
established, autonomy and non-regulation
of the school administration in the right
of appointment, admission of  the students
and the fee to be charged will ensure that
more such schools are established.

This argument is essentially an elabo-
ration of the position taken earlier in the
verdict that the provision made following
the Unnikrishnan case curtail the right of
private professional institutions in an
unreasonable manner and therefore need
to be reviewed. The provision under ques-
tion had to do with the state’s right to
interfere in the admission policy and the
fee structure of private professional insti-
tutions. The Unnikrishnan case led to the
system of two lists, one consisting of the
so-called ‘free’ seats and the other an-
nouncing the ‘payment’ seats. The verdict
given by Justice Kirpal found that apart
from creating several practical difficulties,
this arrangement was also morally inde-
fensible, on the ground that the urban
student is likely to have an edge over the
rural student, and shall therefore figure in
the ‘free’ list, which would mean that the
rural student would subsidise the educa-
tion of the urban. This is hardly an egali-
tarian situation, argues the verdict. The
cancellation of the Unnikrishnan arrange-
ment, on the basis of the argument given
above, created a crisis, necessitating the
appointment of Justice Khare’s bench for
clarification. On the ground that this year’s
academic session had already begun, the
review verdict permits the arrangement in
place so far to continue, but here onwards
a committee chaired by a high court judge

will oversee the mechanisms of state-
private management relations.

Judicial Ambivalence
on State’s Role

These practical complexities inherent in
the maintenance of a dual system in a society
headed for greater divisiveness and poli-
ticisation of institutions will undoubtedly
need further clarification by the court in the
years to come despite the comment with
which Justice Khare’s verdict concludes:

It is unfortunate that a Constitution Bench
had to be constituted for interpreting an
11 Judge Bench judgment. In judicial his-
tory of India this has been done for the first
time. It is equally unfortunate that all of
us cannot agree on all the points, despite
the fact that the matter involves construc-
tion of a judgment. In the name of inter-
pretation we have to some extent, however
little it may be, rewritten the judgment….
The superior courts in India exist for
interpretation of the Constitution or inter-
pretation of the statutes. They cannot evolve
a foolproof system on the basis of affida-
vits filed by the parties or upon hearing
their counsel. Certain details of vexing
problems on the basis of the interpretation
given by this court must be undertaken by
the statutory bodies which have the req-
uisite expertise. It is expected that statu-
tory bodies would be able to perform their
duties for which they have been estab-
lished. The doors of the court should not
be knocked every time, if a problem arises
in the implementation of the judgment
however slight it may be.
These words ought to occasion some

reflection on why statutory bodies are not
doing their job, why other bodies – such as
Central Advisory Board of Education
(CABE) which may not be statutory but
are historically well-established – are not
allowed to function. In the curriculum case,
the court did not think that non-consulta-
tion with CABE rendered the National
Curriculum Framework unauthorised. By
revisiting its own judgment in the minori-
ties case so soon after it was delivered and
so thoroughly, the honourable court has
expressed its concern and ambivalence on
the role and status of the state as a regulator
of educational opportunity. This ambiva-
lence is characteristic of the response all
three pillars of the state are making to the
emerging political economy and under-
neath the ambivalence one can read a sense
of disbelief that the world has changed as
much as it apparently has. As for the
academia, it does seem to possess a vague
recognition that the coming years will bring
unfamiliar challenges to the concept and
maintenance of higher education as a

system. That the challenges could be grim,
posing the question of survival to large
parts of the higher education system in the
country is not yet perceived as an immi-
nent reality. Here too, there is the same
sense of disbelief and ambivalence that the
judiciary has displayed. The general ethos
continues to be in favour of discrediting
alarmist discourses in the name of main-
taining academic integrity. Indeed, alarm-
ists are typified as people who have taken
a position and who are not willing to engage
with reality. The idea that India needs
rapid expansion of its school system and
excellence in its higher education is be-
lieved to be now so simple a priority that
any attempt to analyse things is held up
as a waste of time if not as a conspiracy
to impede the nation’s progress.

It is in this kind of emergency that privatis-
ation is galloping forward both at the school
and higher levels and the state has proved
incapable of regulating this phenomenon. A
whole new culture of schooling is taking
shape, leaving the Doon School model of
privileged education look like a memento
of obsolete nationalism. The new private
schools now advertise facilities which are
identical to those offered by five-star hotels,
and the management practices followed in
the two are similar. Many of these schools
are run by non-resident Indians who make
it appear as if they are inspired by a sense
of duty towards the country of their origin
and their concern for its potential for com-
peting in the global market. Few analysts
notice any specific politics in the NRI’s
interest in India, and quite a few innocently
link it with the vague discourse of global-
isation. Busy as social researchers are
studying the poor, no one devotes attention
to studying the rich non-residents and their
local agents. The new trend among the
schools of the wealthy is to affiliate for certi-
fication with global bodies like the Inter-
national Bacchalareate. Though physically
located right next to metropolitan cities,
in suburbs or on highways, there is little
knowledge available on how they run, what
they offer, and what they imply for the
system of education in India. Here is a
description of one such school:

The day, week and full-boarding system
make the school unique in character. The
especially designed residences separate for
boys and girls are centrally airconditioned
with every conceivable facility in order to
provide more home like and fully secure
environment to about 500 boarders. Ex-
cellent food is served while maintaining
a high standard of cleanliness, hygiene and
a well-balanced diet.2

The school has facilities like multipur-
pose hall, swimming pool, preparatory
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rooms, playpen for kids, music and dance
rooms, arts and crafts room, counselling
room, well-laid out staff quarters, sports
complex, offering facilities for the usual
sports plus horse-riding and golf. And then,
there is a fleet of 16 airconditioned luxury
coaches with attendants and mobile phones.

All this must, at one level, sound laugh-
able, and some might even regard it as
being worthy of being laughed away; yet,
the sketch also serves as a measure of the
upper limits to which the notion of facili-
ties can extend. This would be an impor-
tant measure for a society where the high-
est judicial institution sees nothing wrong
with facilities being treated as an indica-
tion of quality. Seasoned administrators of
education and NGOs working for educa-
tion for the poor or for the eradication of
child labour might well ask why they should
bother about schools the super-rich are
running for their children if the state is not
involved. This conceptualisation of the
state treats it as being an outsider to the
society in which it is supposed to function,
as a kind of adjunct designed to look after
those who cannot look after themselves.
How a state conceptualised so trivially can
develop a vision or policy of education is
anybody’s guess. The concept of educa-
tion sustaining different national systems
for more than a century is inextricably
intertwined with the concept of the modern
state. The speedy remapping of state-market
relations that is occurring across the world
has grim implications for the concept of
public education as a state responsibility.
The late Basil Bernstein (1996) wrote that
‘the principles of the market and its man-
agers are more and more the managers of
the policies and the practices of educa-
tion’.3 The phenomenon Bernstein is re-
ferring to has gained remarkable accelar-
ation in India over the decade of the 1990s,
but it remains largely undocumented and
uninterpreted, thanks to the common as-
sumption that privatisation is occurring on
the fringes of the mainstream. Interest-
ingly, market forces are also clueless and
disorganised, merely responding to a range
of opportunities arising out of the sharp-
ening social divisions and inequalities. The
popular view that private control promises
quality – and this view now has the Supreme
Court’s concurrence – is helping to sustain
the ethos in which private interests can
boldly advance and the state withdraws.

Both in the national space and globably,
education is now acquiring recognition as
a key instrument of domination in the
face of democratic upsurge. Even as the
discourse of education as empowerment
and liberation continues to occupy centre

stage in state rhetoric, shared by non-gov-
ernment organisations and international
bodies, the potential that education offers
as a means of legitimising exclusion and
oppression is being tested on a scale way
ahead of what research can keep up with.
The new super-schools are acquiring the
character of export zones of industrial
production where any normative super-
vision by law is perceived as bureaucratic
intrusion which is harmful for the pursuit
of quality and maintenance of the competi-
tive edge. We can hypothesise that this
mutated concept of institutionalised edu-
cation will resusicate old institutions such
as caste and race, which had begun to look
weak, even defunct, to many. Religion had
never fully withdrawn from the modern
educational space, even in the highly in-
dustrialised countries where modernity is
supposed to have made its deepest dent;
and now we are already witnessing a signi-
ficant rise in support of religious education
in schools. This is the real context of the
new interpretation of the Constitution under
which the majority religious community
will have as much right to start private
educational institutions as the minorities
have. The privilege given to the latter is
no more a concession indicating the na-
tional awareness that minorities might feel
culturally insecure. Withdrawal of the taboo
on the majority religious community
enjoying similar privilege indicates that
the state’s secular ideals can no more be

regarded as a matter of national faith. This
is a major dissolution persuading us to
recognise that India is being reinvented.4

But, of course, it is not just India that is
being reinvented. Even as we ponder on
the process – asking closely whether it is
a process or a project – we need to guard
against the wholesale sacrifice of the
humanist concept of education for a cold,
instrumentalist substitute which promises
quality-control by focusing on outcomes,
both pedagogic and social. Under the new
concept, unversal literacy will ensure that
women’s fertility is controlled, the masses
are socialised for brief, just-in-time jobs
and scared submission to the regime of
capital, and the elite are persuaded to shed
liberal ambivalence over the frequent use of
force for the maintenance of order.
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