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SPOs followed us one pace behind even  
to tourist spots in Bastar and shops in  
Jagdalpur, intimidating all those around 
us as well, and preventing us from talking 
to people freely. Director General of Police 
(DGP) Vishwa Ranjan claimed on the phone 
that it was for our “protection” that we 
were given this treatment since there was 
news of Naxalite troop movement, and has 
gone on to say (Indian Express, 3     January),

...anything can happen.  Maoists can attack 
the activists to put the blame on the police. 
We will deploy a few companies of security 
forces for the security of the activists. 

The claims by the DGP are absurd con-
sidering that the police  relentlessly  
ensured that we got no accommodation 

anywhere and were compelling us to leave 
Sukma for Jagdalpur in the middle of  
the night. The superintendent of police, 
Dantewada, Amaresh Misra, was some-
what more honest when he said he had in-
structions to “escort” out “visiting digni-
taries”. The SPOs in their jeeps followed us 
some way from Jagdalpur to Raipur, even 
when we were on the bus. In addition, two 
armed constables and a sub-inspector (SI) 
were sent on the bus to ensure we got to 
Raipur. We overheard the SI telling the 
armed constables to “take us down at 
Dhamtari” but fortunately this plan was 
abandoned. We flew out of Raipur the next 
morning, a day earlier than planned, with 
no work to show for our time there.

Unless academic freedom, as well as 
the basic freedom of movement within 
the country, is protected we will only 
have one-sided research or probably no 
genuine research at all. This is not just a 
problem which the academic community 
at large should be concerned with, but 
also all those who have the long-term in-
terests of the nation and democracy at 
heart. One of the major causes for public 
dissatisfaction with states in the former 
Soviet bloc was the restrictions they  
imposed on free thought. The media has 
already been censored on anything to do 
with the current operations in Chhattis-
garh; and now it  appears to be the turn of 
the university. 
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The notification of the Right of 
Children to Free and Compulsory 
Education Act, 2009 depends on 
how soon an acceptable formula 
for sharing the financial burden 
between the centre and states is 
worked out and the model rules 
are drafted. The committee 
formulating the model rules could 
learn from states with well 
developed codes, legislation and 
rules on school education and 
should consider incorporating 
effective provisions into the 
central model rules. These can 
thus become the means to facilitate 
policy transfers across states.

The Right of Children to Free and 
Compulsory Education Act, 2009 
(hereinafter referred to as the act) 

received presidential assent on 26 August  
2009. It would come into force on such 
date as the central government may n otify. 
The notification of this act (and also the 
86th amendment of the Constitution) 
which makes children’s right to education 
enforceable depends on at least two im-
portant factors. First, unless an acceptable 
formula for sharing the financial burden 
between the centre and states is worked 
out, the central government is likely to 
drag its feet. Although the bill was passed 
by Parliament without an accompanying 
financial memorandum, the outlays are 
likely to be an additional Rs 3,21,000 crore 
to Rs 4,26,000 crore over six years as esti-
mated by the Central Advisory Board of 
Education (CABE) Committee (2005). 
S everal states have already conveyed their 
inability to bear this expenditure on their 
own. Second, the ministry of Human Re-
source Development has constituted a 
committee to draft “model rules” that will 
guide the operationalisation of the act. It 
is likely to be notified once these rules are 
formulated. 

However, preparation of the model rules 
centrally is not an easy exercise given the 
large interstate disparities and diver sity of 
education legislation across states. Even 
though education is on the concurrent list, 
the provision, funding and regulation of 
education is primarily the responsi bility of 
state governments. This article focuses on 
rule-making under the act and examines 
the role of centrally formulated rules  
within the federal structure on elementary 
education. It also identifies some of the 
substantive provisions that could be con-
sidered by the committee responsi ble for 
formulating model rules under the act.

Dynamic Federal Relations

The process of making rules or delegated 
legislation under the central act should be 
seen in the context of dynamic federal 
r elations in elementary education. When 
the Parliamentary Standing Committee 
on Human Resources Development dis-
cussed this matter in the light of the con-
stitutional amendment on the right to 
educ ation in its 63rd report (1997), it took 
the position that the central legislation 
should be “skeletal” and that the state gov-
ernments should be left free to formulate 
their own delegated legislation. However, 
the act is hardly skeletal and the autonomy 
of the state governments to formulate leg-
islation is not entirely preserved since it 
stipulates provisions on matters that come 
under the jurisdiction of state governments. 
For instance, as the 213th report of the 
Parliamentary Standing Committee (2009) 
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observed, the clause curbing vacan cies of 
teachers up to 10% in the central act could 
conflict with state govern ment strategy on 
the recruitment of teachers and filling up of 
vacancies. This must be seen in the con-
text of the changing nature of centre-state 
relationship in education since the 1990s. 

On the one hand, the role of the central 
government and its contribution to Plan 
allocations has significantly expanded 
since the launching of centrally sponsored 
schemes like the Sarva Shiksha Abhiyan 
and Mid Day Meals. The poor fiscal posi-
tion of the states has meant greater de-
pendence on these central grants even for 
meeting the basic requirements of main-
taining the education system. This has 
made state governments generally open 
and responsive to policy initiatives that 
are driven by the central government. On 
the other hand, state governments (and 
earlier provincial governments) have built 
their education systems and made policy 
choices based on their political, social, 
cultural and economic interests and con-
straints. Issues such as language, struc-
ture of the education system, the curricu-
lum, grant-in aid for private schools, re-
cruitment of teachers, and the use of tech-
nology have been dealt with differently by 
state governments even though they have 
loosely adhered to the National Policy on 
Education, 1986 and revised formulations 
of 1992. The nature of the interstate 
d ifferences as well as centre-state differ-
ences was apparent from the comments 
sent by the state governments on the draft 
prior to the adoption of the central act. 
State govern ments indicated their deep 
reservations and even resistance towards 
accepting centrally prescribed norms in 
matters where state policies and legislative 
norms existed. Given this background, the 
process of preparing the model rules would 
need to seek a delicate balance between 
ensuring adherence to the spirit and pro-
visions of the act by all state govern ments 
and respecting their authority to stipulate 
rules that would facilitate the enforce-
ment of the act in the most effective way. 

The formulation and adoption of model 
rules by the central government would 
present the following options before the 
state governments: (a) state governments 
may adopt the model rules in toto, 
(b) state governments may amend their 

existing legislation and rules in light of 
the act and model rules. In some states, 
especially all the southern states, Delhi, 
Goa and Punjab, well formulated legisla-
tion and rules exist on matters that would 
be covered by the model rules. In fact, 
some of them are far more detailed and 
comprehensive than the scope laid out for 
model rules. The committee formulating 
the model rules could learn from states 
with well developed codes, legislation and 
rules on school education and consider in-
corporating effective provisions from states 
into the central model rules. The central 
model rules can thus become the means to 
facilitate policy transfers across states. 

Substantive Provisions 

The main purpose of the model rules is to 
prescribe detailed provisions through 
which the act can be operationalised and 
enforced. Some of the substantive provi-
sions that could get defined under the 
model rules are discussed below. 

Disadvantaged Groups: As per the act, it 
is the duty of the appropriate government 
and local authority to ensure that children 
belonging to disadvantaged groups and 
weaker sections are not discriminated against 
and prevented from pursuing and com-
pleting elementary education. Private un-
aided schools and schools belonging to 
“specified category” (defined as Kendriya 

Vidyalaya, Sainik Schools and Navodaya 
Vidyalaya) are required to admit at least 
25% of the total strength of children be-
longing to these categories from the neigh-
bourhood starting from class 1 or pre-school. 
The act defines “disadvantaged” but pro-
vides scope for further additions to the 
definitions under rules. The model rules 
should utilise this and prescribe groups 
that have been completely excluded from 
the existing definition despite their disad-
vantage. Children with disabilities, children 
from internally displaced communities and 
migrant families and children coming  
under the juvenile justice system need to 
be specifically inclu ded in the model rules 
so as to protect their right to non-discrim-
inatory treatment and their right to re-
ceive education in mainstream schools.
 
Definition of neighbourhood: The act 
states that the appropriate government 
and local authority shall establish a school 
within the neighbourhood, where it has 
not been established, within a period of 
three years. The area or limits of neigh-
bourhood would be prescribed by the 
rules. Existing policies and state legisla-
tion define neighbourhood in geographi-
cal terms, either as a habitation or distance 
within a radius of one kilometre for pri-
mary school and three kilometres for upper 
primary school. Rule-making in this regard 
may have to take into consideration the 



commentary

Economic & Political Weekly EPW  January 23, 2010 vol xlv no 4 11

following issues. First, should the definition 
of neighbourhood be based on geographical 
limits or population norms (as in case of 
primary health centres and anganwadis) 
or both? Geographical limits that do not 
take into account the physical terrain, to-
pography and availability of public trans-
port system become meaningless. In densely 
populated urban areas, e stablishment of only 
one school within a kilometre may be in-
adequate if the infrastructure cannot cater 
to the child population within the geo-
graphical limits. In such cases, prescribing 
the number of schools that must be estab-
lished per given number of child popula-
tion would be an appropriate norm. But 
since such a population norm would be 
unrealistic in sparsely populated tribal 
and rural areas, a combination of both the 
geographical and p opulation norms should 
be considered while making rules on 
“neighbourhood”. Second, the rules would 
have to depart from the existing practice 
of setting up differential norms for estab-
lishing primary and upper primary schools 
since the act stipulates the duty of the gov-
ernment to ensure admission, attendance 
and completion of elementary education 
(class 1 to 8) by every child. 

Thus, the model rules should ensure that 
schools with class 1 to 8 are established for 
all children within every neighbourhood. 
This should be irrespective of the differ-
ences that currently exist in defining ele-
mentary education (Class 1-7 or Class 1-8) 
among different states and diffe rences in 
existing norms about neighbourhood for 
primary and upper primary schools. Third, 
the committee could consider having a 
separate definition of “neighbourhood” 
with regard to the provision of 25% quota 
in private unaided and specified category 
schools for children belonging to disadvan-
taged and weaker groups from the neigh-
bourhood. Gene rally, elite schools are lo-
cated in elite neighbourhoods where there 
may be few children belonging to these 
categories residing in the school’s vicinity. 
Such schools may not admit disadvantaged 
children since there may not be any or not 
enough to fill the prescribed 25% limit in 
that neighbourhood, whereas smaller pri-
vate unaided schools located in underprivi-
leged areas would have excess demand. If 
the model rules can define neighbourhood 
with regard to this particular provision in a 

wider sense (or even as zones, with chil-
dren from the immediate neighbourhood 
getting first priority and then those from 
the extended neighbourhood until the quo-
ta is filled up), more students would be 
able to access the 25% quota.

 
teachers: One of the most serious lacuna 
of the act is that it does not have a defini-
tion of a teacher. A review of legislation 
from different states indicates that it is the 
same with some states (such as Kerala, 
Punjab) although teachers are the key 
agents within the school system. A teacher 
is someone with professional education 
(as seen in Goa, Daman and Diu School 
Education Rules, 1986 that define a trained 
teacher as “teacher who has secured a pro-
fessional diploma or a degree in teaching 
as prescribed by the government and rec-
ognised by the department which quali-
fies him for a teaching post in a school”). 
Or it is anybody who is appointed to teach 
(as seen in the Madhya Pradesh Jan Shik-
sha Adhiniyam (2002) that defines a 
teacher as “any member of the teaching 
staff of a school, known by any name ap-
proved by the government and duly 
a ppointed to teach in that school”). If the 
model rules do not define a teacher, states 
may appoint unqualified persons for teach-
ing functions and not call them teachers, 
thereby keeping them outside the purview 
of duties and obligations stipulated for 
teachers under the act. The existing practice 
of ad hoc appointments and nomencla-
tures such as shiksha karmi, shiksha mitra 
and vidya volunteers may then continue 
defeating the purpose and spirit of the 
right. Given the wide interstate disparities 
in appointment of teachers, the model 
rules should uphold the National Council 
for Teacher Education (Determination of 
Minimum Qualifications for R ecruitment 
of Teachers in Schools) (Amendment) 
Regulations, 2003, that lay down minimum 
qualifications for recruitment of teachers 
in all formal schools e stablished, run, aided 
or recognised by the governments. 

Furthermore, the model rules should 
circumscribe the powers given to the cen-
tral government to notify a relaxed mini-
mum qualification for appointment of 
teachers wherever there are inadequate 
teacher training institutions or where 
qualified teachers are not available in 

suffi cient numbers within the above- 
mentioned regulations. Any dilution of 
minimum qualifications of teachers will 
lead to delivery of poor quality education. 
While prescribing additional duties of 
teachers under the model rules, the com-
mittee should note the exhaustive duties 
and strict codes of conduct that already 
exist in state legislation and therefore re-
frain from overburdening the teacher. 

recognition of Schools: The schedule 
under the act prescribes norms and stand-
ards that must be fulfilled by schools seek-
ing recognition (recognition itself has been 
made mandatory for all private schools). 
Prescribing norms and standards for rec-
ognition of schools has been the mandate 
of the state governments but as per the act, 
the central government has been given 
the power to amend the schedule. Given 
this, the model rules should take on board 
the existing norms and standards that 
state governments have prescribed and in-
sist that higher standards be adopted in 
the interests of ensuring higher quality of 
education. For instance, most of the states 
insist that schools seeking recognition 
must hire teachers with minimum qualifi-
cations. They also have infrastructural 
norms such as size and ownership of land 
belonging to the school, physical space 
available per child, fire certification of 
schools and laboratories. But these are 
completely absent from the schedule. 

In some cases, the state governments 
have already laid higher standards than 
what is prescribed in the schedule. For in-
stance, Delhi Education Rules (1973) state 
that every teacher should devote 1,200 
hours of teaching of which at least 200 
hours should be for providing extra coach-
ing to weak and gifted children whereas, 
the schedule prescribes only 800 hours for 
classes 1-5 and 1,000 hours for classes 6-8. 
In other cases, the central schedule lays 
higher standards than what is currently 
followed in states. For instance, the sched-
ule stipulates a pupil-teacher ratio of 30:1 
while several states prescribe 40:1  
under their rules. Besides, some states such 
as Delhi, Karnataka, and Orissa do not 
grant recognition to schools if there are 
adequate schools existing in a given area, 
or if the government considers that setting 
up a school is not in the “public interest” 
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or if the establishment of a new school 
causes unhealthy competition. Since the 
schedule and the act do not prescribe any 
such criteria for purposes of recognition, 
the rules could direct state governments 
to examine such restrictive provisions.

School management committee: Under 
the Sarva Shiksha Abhiyan, states have 
prescribed establishment of either commu-
nity bodies (like village education com-
mittees) or user groups (parent-teacher 
associations in Madhya Pradesh or school 
development and monitoring c ommittees 
in Karnataka) for implementing and mon-
itoring programmes for universalising  
elementary education. In M adhya Pradesh 

and Karnataka, they have been created 
under statutes or bye-laws and enjoy a 
greater role than that prescribed under 
the act. The model rules should draw from 
these existing models and, based on the 
evidence of their functioning, prescribe 
additional functions that can be per-
formed by the school management com-
mittees. Certain inadequacies of the act 
itself, such as exclusion of children from 
the committees, or lack of clarity in terms 
of the status of the committees vis-à-vis 
panchayati raj institutions, can be over-
come by making substantive rules in this 
regard. For instance, the rules related to 
procedure for developing school develop-
ment plans could build in participation of 

children and make it mandatory for the 
plans to be presented and discussed be-
fore the gram sabha or the panchayat 
standing committees on education. 

Apart from these substantive provi-
sions, wider debate is necessary on proce-
dures for reimbursing private schools that 
provide free education to disadvantaged 
students and on independent mechanisms 
for monitoring the act. The process of leg-
islating on right to education is far from 
over. Civil society organisations and teach-
ers’ unions must continue to engage with 
the rule-making process, especially at the 
state level and ensure that their state 
govern ments formulate provisions that 
effe ctively realise the goals of the act.
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The Justice Liberhan Commission 
on the demolition of the Babri 
Masjid has not only taken 17 years 
to state the self-evident, it has 
also, in many respects, submitted 
a report that is replete with errors 
both of commission and omission. 
It has absurdly blamed the 
Muslim leadership for the 
demolition and has been 
completely silent about the role of 
the Congress Party.

Reports by enquiry commissions 
into an event that the nation 
could have done without can, in 

the best of circumstances, be taken as the 
basis for remedial measures that the State 
could take to prevent a recurrence of such 
tragic events. By its very nature, such in-
quests by bodies set up under the Commis-
sions of Inquiry Act, 1952 cannot be ex-
pected to be complete and over-arching. 
Not withstanding the powers of such com-
missions to summon evidence and record 
them in written, oral and in any other 
form (as it is the case with any civil court 
while trying a case under the Code of Civil 
Procedure, 1908), the fact is that evidence 
recorded before commissions cannot be 
taken as they are in a criminal trial.

However, such proceedings before a 
commission can serve as a cue for the 
prosecution in the course of a trial. In this 
sense, there is a lot that can be drawn 
from the report of the Justice Liberhan 
Commission of Enquiry on the circum-
stances leading up to the demolition of the 
Babri Masjid on 6 December 1992. Justice 
M S Liberhan, then a sitting judge of the 
Punjab and Haryana High Court, was ex-
pected to ascertain the events, facts and 

circumstances that resulted in the demoli-
tion of the “disputed structure’’ (the way 
the government chose to describe the 
Babri Masjid while appointing the com-
mission within 10 days of the demolition). 
The job was to have been completed  before 
16 March 1993. But then, justice Liberhan 
continued with his job even after he ceased 
to be a high court judge and submitted a 
report running into 999 pages (and some 
more in annexures) after 48  extensions.

While such extensions are indeed usual 
with commissions and Justice Liberhan 
could not have been treated differently, the 
fact that the judge took 17 years to  arrive 
at certain conclusions, some of which are 
as commonplace as (1) that the demolition 
was pre-planned; (2) that the Bharatiya 
Janata Party (BJP) and its leaders (whom 
he identifies as pseudo-moderates) were 
also responsible for the demolition even 
while they were not party to the planning; 
(3) that the state government under Kalyan 
Singh had pulled out all stops to make the 
demolition possible; (4)  that the union 
government was crippled without adequate 
intelligence reports on the issue and that 
its hands were tied waiting for the Supreme 
Court’s direction to act; and (5) that the 
special rapporteur of the apex court too 
had failed to present the correct picture. 

The point is that none of these can be 
taken as providing any insight that could 
help the prosecution in pursuing the trial 
in the relevant cases that are now pending 
before the special courts in Lucknow and 
Rae Bareli.1 


