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Knowing how to read is knowing how to
walk.

Knowing how to write is knowing how to
ascend.

Feet, arms, wings, all these are given to man
By his first and most humble schoolbooks.!

t is generally acknowledged in con-

temporary discourse that access to

good quality elementary education, at
the minimum, must be treated as a fun-
damental right. Custodians of public poli-
cy in India, after doing precious little on a
matter so critical to the country’s well-
being for over half a century, seem to have
displayed a degree of urgency and serious-
ness in the recent years. The enactment of
the Right of Children to Free and Compul-
sory Education (henceforth rRTE) Act 2009
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is a step in the right direction. The road
ahead, however, seems to be rough, given
that the “how” and the “where to” remain
ambiguous in several important respects
in this otherwise significant enactment.

Historical Context

To quickly recap the recent steps in the
journey of the RTE Act 2009: the 86th
Amendment Act, 2002, made three specific
provisions in the Constitution to facilitate
the realisation of free and compulsory ed-
ucation to children between the age of six
and 14 years as a fundamental right.
These were (i) adding Article 214 in Part
m (fundamental rights), (ii) modifying
Article 45, and (iii) adding a new clause
(k) under Article s51A (fundamental
duties), making the parent or guardian re-
sponsible for providing opportunities for
education to their children between six
and 14 years. After much dithering for
almost seven years subsequent to the 86th
Amendment to the Constitution, the RTE
Act 2009 received presidential assent on
26 August 2009, taking forward the
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agenda of free and universal elementary
education, although the central govern-
ment is yet to notify it.2

Ostensibly, the delay in notification is on
account of the fact that the “model rules”
required to operationalise the act are yet to
be formulated and a committee has been
constituted by the Ministry of Human
Resource Development (MHRD), govern-
ment of India, to draft the appropriate
rules. While this task is quite sticky and
slippery in many ways, and we empathise
with the members of the committee on this
count, our fear is that the centre may con-
tinue to drag its feet or dilute the relevant
provisions, largely on account of the finan-
cial implications. It may be recalled here
that the rtE Bill was passed by Parliament
without an accompanying financial memo-
randum and the issue of sharing the requi-
site costs between the centre and the states
has been an extremely contentious one.

One Step Forward

In September 2004, the Central Advisory
Board of Education (caBe) Committee
was constituted as a first step to drafting
the rTE Bill. The bill was submitted to the
government in June 2005, although with-
out any consultations being held with the
public. It was found wanting on several
fronts, beginning with its definition of a
“child” (not less than six years and not
more than 14 years), to not owning up to
the economic responsibility of the union
government while fleshing out the provi-
sions. Further, not only did the bill have
none of the tenets of the Common School
System (css) that would have allowed for
compulsory and uniform quality educa-
tion to all, but it was also unable to sug-
gest specific amendments necessary in the
Child Labour (Prohibition and Regula-
tion) Act, 1986.

Two Steps Backward

The government, however, dithered on
moving ahead with the recommendations
made in the draft rTE Bill, 2005, citing
lack of funds, and drafted a Model Right
to Education Bill, 2006, and proposed pro-
viding incentives to states for adopting the
Model Bill. The draft Model Bill’s imple-
mentation was linked to the centre fund-
ing states’ Sarva Shiksha Abhiyan (ssa)
costs to the tune of 75%. If this
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arm-twisting was not enough, the finan-
cial responsibility of providing free and
compulsory education was primarily on
the states and Union Territories (UTS),
making elementary education the first
charge on the revenue of the state/uT gov-
ernments. This was, clearly, a move to
weaken whatever had been attained
through enacting the 86th Amendment in
2002. It made a mockery of Article 21a of
the Constitution by misinterpreting free,
universal and compulsory education.

Due to a combination of factors, includ-
ing public pressure, a decision was finally
taken to introduce a central legislation in
the budget session of Parliament in 2008.
The caBe draft of August 2005 was
resurrected. Since it had already received
substantial response from state govern-
ments and the public, these were incorpo-
rated into a new draft bill by a working
group constituted by the mHRrD. Although
the redrafted rRTE Bill 2008 was not made
public or opened to consultations, the union
cabinet went ahead and cleared the draft
bill on 31 October 2008; with some chang-
es, this got enacted as the RTE Act 2009.

RTE Act 2009

Every child of the age of six to 14 years shall
have a right to free and compulsory educa-
tion in a neighbourhood school till comple-
tion of elementary education.?

One would have expected that after so
many rounds of drafting and redrafting the
enactment, the final outcome would be an
effective instrument for any child in this
country to demand her basic entitlement.
Yet, a closer look at the provisions of the act
continues to reveal disconcerting features,
as the following pointers make evident.

To begin with, the act further fortifies
the multitiered and unequal education
structure as opposed to a css. Of the vari-
ous categories of schools, a clear distinc-
tion is made in how much of the burden of
providing free and compulsory education
would fall on each kind.* While the govern-
ment-run schools would cover costs asso-
ciated with all its wards, the government-
aided schools would be accountable to ad-
mitting students proportionate to 25% of
their annual grants. Although the act re-
quires that special category schools (i e,
Kendriya Vidyalayas, Navodaya Vidyalayas
and Sainik Schools) and unaided schools
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admit 25% children from the weaker sec-
tions and disadvantaged groups of the
population, it ensures reimbursement by
the government to these unaided schools,
based on per child expenditure incurred
towards admitting these students.5

One can understand if the government
was keen to get the act operational at the
earliest and was temporarily subsidising
the costs of private schools for providing
education. However, this is certainly not
the case, as the government does not
specify any time frame up to when it
would continue to reimburse the costs of
education for private schools.

Who Is a Child?

Clarity is missing even on the basic under-
standing of who is a child. The United
Nations Convention on Rights of the Child
(uncre) defines any individual below 18
years of age as a child. While the Juvenile
Justice Act in our country considers per-
sons below 14 years of age to be children,
the RTE Act 2009 narrows the definition
down to persons between six to 14 years.°
Though the act expresses interest in
taking necessary steps in providing free
pre-school education for children above
three years of age, leaving out this
critical segment of the child population
from the definition is worrisome. Not
only does the act fail to cover all children,
it does not provide definite timelines for
many provisions.

Flexible or Ambiguous?

As already noted, the five-month old en-
actment continues to be in a state of sus-
pended animation with the government
yet to set a date for the act to come into
force as a legally binding obligation.® This
is not the only worrisome aspect about
timelines with regard to the act. Several
provisions leave scope for the government
to delay effective implementation. For in-
stance, the question of establishing a
neighbourhood school where there is
none within three years of commence-
ment of the Act is a case in point.? The ex-
tent of ambiguity becomes obvious as the
act does not clarify the area or limits for
establishment of a neighbourhood school,
leaving this to be decided by the govern-
ment at a later date through rules that it
may deem fit to alter.!®
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This uncertainty is also evident in de-
termining the eligibility of a teacher. As a
critical component affecting outcomes,
eligibility of teachers would be based on
minimum qualifications as laid down by
an academic authority."* However, the Act
also allows for unqualified teachers to
continue for five years after the Act comes
into effect, on grounds of lack of avail-
ability of trained teachers.’? It also pro-
vides for relaxation of rules and appoint-
ment of unqualified teachers for five years
till the Act is notified. This only reflects
the government’s non-serious approach to
implementing the Act and its disregard of
quality of outcomes.

Quality: Real or Rhetorical?

The Act lists key norms and standards that
would need to be adhered to by all
schools, failing which no school may be
established.!3 This provision is contradict-
ed when the government gives three more
years after the Act takes effect to schools
that do not comply with the norms as
specified in the schedule (see Table 1).*4 To
add to this, the central government may
rule to change the schedule by adding or
even omitting norms and standards.’ It is
acceptable if items or qualifications are
added to the existing parameters; it is an-
other matter that even now the govern-
ment is unable to set the basic minimum
requirements for a school.

any indicative benchmarks for teachers’
salary is a significant oversight in the Act.
Further, while the Act suggests that no
teacher should be engaged in any non-
educational tasks, it excludes their en-
gagement in the population census,
duties pertaining to disaster relief and
elections at various levels.'® Not only does
the act turn a blind eye to the workload
and the absence of motivation among
teachers, it forbids them from taking pri-
vate tuitions.”” With more than 26% of
children in classes 1v to v attending pri-
vate tuitions classes,'® this may be a case
of misplaced activism. Setting uniform
salary norms for teachers and withdraw-
ing them from all non-educational
purposes might have served the cause
more effectively.

Who Is Accountable?

Quality monitoring is attainable only in a
culture of accountability. To ensure this,
the Act requires that all schools, except
those that are unaided, constitute school
management committees.! Apart from
complex questions relating to fixing of ac-
countability at different levels, which re-
main unaddressed (maybe for good rea-
son, as the Act could not have spelt out all
the relevant details), it is not clear why
unaided schools are left out of the
purview of accountability with regard to
the provisions contained in Section 21.1,

Table 1: Schedule Outlining Norms and Standards for a School

Item

Norms and Standards

1 Number of teachers

30:1 (for class I-V)
35:1 (for class VI-VIII)
At least three subject teachers (for class VI-VIII)

2 Building

1 classroom per teacher

1 office-cum-store for headmaster
Separate toilets

Drinking water

Kitchen for mid-day meal preparation
Playground

Boundary wall

3 Minimum number of working days in an academic year

200 working days (for class I-V)
220 working days (for class VI-VIII)

4 Minimum number of working hours per week for a teacher

45 teaching including preparation hours

5 Teaching/learning equipment

Provided to each class

6 Library

Provided to each school

7 Play material, games, sports equipment

Provided to each class

Source: RTE Act 2009, pp 12-13.

Another aspect relating to quality is the
nature of job conditions for teachers. With
a plethora of evidence pointing to the fact
that differential remuneration to teachers
affects their motivation, the absence of
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when they admit 25% of the under-
privileged students.

Further, the government seems to be in
no hurry to adhere to the spirit of the right
to education, going by the number of
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disclaimers that are provided.?° These al-
low for prosecution to be instituted only
with the previous sanction of an autho-
rised government personnel in the event of
a school charging any kind of fees. These
also relate to the decision to scrap the
recognition of any school, and prosecution
for running a school without any recogni-
tion. An intelligent guess is sufficient to
peg the occurrence of such prosecution
as unlikely.

The Act also maintains that legal pro-
ceedings against such actions of the gov-
ernment cannot be initiated in the event
that these have been undertaken in good
faith and best interests of the children.*
Rather than pursuing an objective vision,
the Act is ridden with loopholes. There are
many other issues that need to be exam-
ined closely (such as harmonisation of
rules and provisions in place in different
states with the RTE Act 2009, among
others); however, we now shift our focus
to the question of finances.

Financial Responsibility

There is no clarity on who will take the
lead in financing the Act. Ideally, the cen-
tral government ought to be shouldering
this duty in the light of the poor fiscal situ-
ation in most states. Acknowledging this
reality, the Act notes that the states may
seek a predetermined percentage of ex-
penditure as grants-in-aid from the cen-
tral government, based on the recommen-
dations of the finance commission on as-
sessment of additional resource require-
ments for any state. Be that as it may, the
Act reveals an obvious contradiction
when, on the one hand, it suggests that
both the union and state governments
have concurrent responsibility to finance
the Act,?? with the centre preparing esti-
mates of capital and recurring expendi-
ture under the Act, while on the other, it
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unequivocally holds the state govern-
ments responsible for providing the funds
for implementation of the Act.?3

The union government’s attempt to shy
away from taking primary financial re-
sponsibility of implementing the act is in
keeping with its reluctance to allocate ad-
equately for the social sector. The Elev-
enth Plan outlay for education was prom-
ised to be approximately 20% of the total.
A rudimentary analysis of the budgetary
outlays by the union government in the
three years from 2007-08 to 2009-10 on
key plan programmes in the elementary
education sector, i e, on ssA and the Mid-
day Meal Scheme, reveals that when seen
as a proportion to the total outlay in the
Eleventh Plan, the trajectory of spending
in the first three years of the Eleventh Plan
period in this sector does not conform to
the promises.

We may also note here that spending on
education by the union government in the
2009-10 budget estimate (BE) stood at
Rs 44,528 crore (around 0.76% of GDP)
while the state governments in 2008-09
(BE) were provisioning Rs 1.3 lakh crore
(around 2.3% of Gpp). Despite reiterating
the same commitment over the past 40
years, i e, to take government spending on
education to 6% of Gpp, spending by the
union and state governments remains at
3.7% of GDP (2007-08).

The Central Advisory Board of Educa-
tion (cABE) Committee had estimated that
in the six-year period from 2006-07 to
2011-12,%4 additional outlays of Rs 4.36
lakh crore (with teachers’ salaries at Ken-
driya Vidyalaya norms) and Rs 3.93 lakh
crore (with teachers’ salaries at the prev-
alent scales) would have to be allocated
to universalise elementary education.
Sticking to the lower level of cABE projec-
tions, the additional required outlays are
Rs 3.93 lakh crore for a five-year period.
Reports in the media that the required
additional outlays amount to Rs 1.78 lakh
crore, spread over a period of five years,
as estimated by the mHRD, for implement-
ing the RTE Act 2009 seem extremely dis-
turbing, if not mysterious.?5

In principle, the RTE Act 2009, with
appropriate modifications and financial
provisioning, offers a great opportunity to
correct the anomaly of poor education
outcomes, and can deliver on the
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long-standing commitment of providing
basic and quality education to the so-
called “demographic dividend” of the
country. Unfortunately, short-term politi-
cal gains and poor judgment on the part of
politicians and policymakers may contin-
ue to be major roadblocks in accomplish-
ing this critical goal.

NOTES

1 These lines are by Jose “Marti”, a 19th century
Latin American thinker, poet and revolutionary.

2 If media reports of 12 February 2010 in national
dailies are to be believed, it would be notified in
1 April 2010.

3 Section 3 (1), Chapter 2, RTE Act, 2009.

Section 12.1, RTE Act 2009.

5 Section 12.2, RTE Act 2009 states that: “The
school specified in sub-clause (iv) of clause (n) of
section 2 providing free and compulsory elemen-
tary education as specified in clause (¢) of sub-
section (1) shall be reimbursed expenditure so in-
curred by it to the extent of per-child-expenditure
incurred by the state, or the actual amount
charged from the child, whichever is less, in such
manner as may be prescribed”.

6 Section 2 ¢, RTE Act 2009: “Child means a male or
female child of the age of six to fourteen years.”

7 Section 11, RTE Act 2009 states that: “With a view
to prepare children above the age of three years
for elementary education and to provide early
childhood care and education for all children un-
til they complete the age of six years, the appro-
priate government may make necessary arrange-
ment for providing free pre-school education for
such children.”

8 Section 1.3, RTE Act 2009: “It shall come into
force on such date as the central government may,
by notification in the Official Gazette, appoint.”

9 Section 6, RTE Act 2009: “For carrying out the
provisions of this Act, the appropriate govern-
ment and the local authority shall establish, with-
in such area or limits of neighbourhood, as may
be prescribed, a school, where it is not so estab-
lished, within a period of three years from the
commencement of this Act.”

10 Section 38.2b, RTE Act 2009: “The appropriate
hovernment may, by notification, make rules. In
particular, and without prejudice to the genera-
lity of the foregoing powers, such rules may pro-
vide for all or any of the following matters, name-
ly: the area or limits for establishment of a neigh-
bourhood school, under Section 6.”

11 Section 23.1, RTE Act 2009: “Any person possess-
ing such minimum qualifications, as laid down by
an academic authority, authorised by the central
government, by notification, shall be eligible for
appointment as a teacher”.

12 Section 23.2, RTE Act 2009: “Where a state does
not have adequate institutions offering courses or
training in teacher education, or teachers possess-
ing minimum qualifications as laid down under
sub-section (1) are not available in sufficient num-
bers, the central government may, if it deems nec-
essary, by notification, relax the minimum qualifi-
cations required for appointment as a teacher, for
such period, not exceeding five years, as may be
specified in that notification: Provided that a teach-
er who, at the commencement of this Act, does not
possess minimum qualifications as laid down un-
der sub-section (1), shall acquire such minimum
qualifications within a period of five years.”

13 Section 19.1, RTE Act 2009: “No school shall be
established, or recognised, under section 18, un-
less it fulfils the norms and standards specified in
the schedule.”

14 Section 19.2, RTE Act 2009: “Where a school
established before the commencement of this Act
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does not fulfil the norms and standards specified in
the schedule, it shall take steps to fulfil such norms
and standards at its own expenses, within a period
of three years from the date of such commence-
ment.”

Section 20, RTE Act 2009: “The central govern-
ment may, by notification, amend the schedule by
adding to, or omitting therefrom, any norms and
standards.”

Section 27, RTE Act 2009: “No teacher shall be de-
ployed for any non-educational purposes other
than the decennial population census, disaster
relief duties or duties relating to elections to the
local authority or the state legislatures or Parlia-
ment, as the case may be.”

Section 28, RTE Act 2009: “No teacher shall en-
gage himself or herself in private tuition or pri-
vate teaching activity”.

Pratham (2010), ibid.

Section 21.1, RTE Act 2009: “A school, other than
a school specified in sub-clause (iv) of clause (n)
of Section 2, shall constitute a School Manage-
ment Committee consisting of the elected repre-
sentatives of the local authority, parents or
guardians of children admitted in such schools
and teachers.”

Section 35, RTE Act, 2009: “The central govern-
ment may issue such guidelines to the appropri-
ate government or, as the case may be, the local
authority, as it deems fit for the purposes of im-
plementation of the provisions of this Act.”
Section 36, RTE Act, 2009 “No prosecution for of-
fences punishable under sub-section (2) of section
13, sub-section (5) of section 18, and sub-section
(5) of section 19 shall be instituted except with
the previous sanction of an officer authorised in
this behalf, by the appropriate government, by
notification.”

Section 37, RTE Act 2009: “No suit or other legal
proceeding shall lie against the central govern-
ment, the state government, the National Com-
mission for Protection of Child Rights, the State
Commission for Protection of Child Rights, the
local authority, the School Management Com-
mittee or any person, in respect of anything
which is in good faith done or intended to be
done, in pursuance of this Act, or any rules or
order made thereunder.”

Section 7.1, RTE Act 2009: “The central govern-
ment and the state government shall have con-
current responsibility for providing funds for car-
rying out the provisions of this Act.”

Section 7.2, RTE Act 2009: “The central govern-
ment shall prepare the estimates of capital and
recurring expenditure for the implementation of
the provisions of the Act.”

Section 7.3, RTE Act 2009: “The central govern-
ment shall provide to the state governments, as
grants-in-aid of revenues, such percentage of ex-
penditure referred to in sub-section (2) as it may
determine, from time to time, in consultation
with the state governments.”

Section 7.4, RTE Act 2009: “The central govern-
ment may make a request to the President to
make a reference to the finance commission un-
der sub-clause (d) of clause (3) of article 280 to
examine the need for additional resources to be
provided to any state government so that the said
state government may provide its share of funds
for carrying out the provisions of the Act.”
Section 7.5, RTE Act 2009: “Notwithstanding
anything contained in sub-section (4), the state
government shall, taking into consideration the
sums provided by the central government to a
state government under sub-section (3), and its
other resources, be responsible to provide funds
for implementation of the provisions of the Act.”
From the 2005 report of the CABE Committee on
Free and Compulsory Education Bill and Other
Issues related to Elementary Education Spending,
Ministry of Human Resource Development.
Mukul, Akshaya (2009) “Cost of Right to
Education: Rs 1.78 lakh crore”, Times of India,
29 September.
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