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Right to Education Act 2009: 
Critical Gaps and Challenges

Praveen Jha, Pooja Parvati

After the many rounds of drafting 
and redrafting that went into 
the Right of Children to Free and 
Compulsory Education Act of 
2009, it was hoped that the Act 
would be an effective instrument 
for any child to demand her 
basic entitlement. Yet, a close 
look at the provisions reveals 
disconcerting features. 

Knowing how to read is knowing how to 
walk. 
Knowing how to write is knowing how to 
ascend. 
Feet, arms, wings, all these are given to man
By his first and most humble schoolbooks.1

It is generally acknowledged in con-
temporary discourse that access to 
good quality elementary education, at 

the minimum, must be treated as a fun-
damental right. Custodians of public poli-
cy in India, after doing precious little on a 
matter so critical to the country’s well-
being for over half a century, seem to have 
displayed a degree of urgency and serious-
ness in the recent years. The enactment of 
the Right of Children to Free and Compul-
sory Education (henceforth RTE) Act 2009 

is a step in the right direction. The road 
ahead, however, seems to be rough, given 
that the “how” and the “where to” remain 
ambiguous in several important respects 
in this otherwise significant enactment. 

Historical Context 

To quickly recap the recent steps in the 
journey of the RTE Act 2009: the 86th 
Amendment Act, 2002, made three specific 
provisions in the Constitution to facilitate 
the realisation of free and compulsory ed-
ucation to children between the age of six 
and 14 years as a fundamental right. 
These were (i) adding Article 21A in Part 
III (fundamental rights), (ii) modifying 
Article 45, and (iii) adding a new clause 
(k) under Article 51A (fundamental 
duties), making the parent or guardian re-
sponsible for providing opportunities for 
education to their children between six 
and 14 years. After much dithering for 
almost seven years subsequent to the 86th 
Amendment to the Constitution, the RTE 
Act 2009 received presidential assent on 
26 August 2009, taking forward the 

and mobilisation of criminal gangs. To 
meet this challenge it is necessary to re-
construct and revive the Telangana per-
sonality – a fighting, incorruptible, large-
hearted personality based on unique cul-
ture and a common past. No bullet will 
then be able to silence Telangana. A word 
about political parties. Almost all political 
parties had and some even today have 
their mass base mainly in Telangana, yet 
they are either hostile to Telangana or un-
concerned about the plight of Telangana. 
Is it only a structural problem that the 
leadership is from the Andhra area and 
followers from Telangana? And hence 
the hostility? The utter lack of self-
respect of Telangana leaders of various 
political parties except socialists could 
also be a reason. 

Some peculiarities of violence and 
counter-violence in Telangana may here 
be noted. Almost all the founders of  the 
Naxalite parties of Telangana were from 
the Andhra region – Kondapally Sitara-
maiah, Chandra Pulla Reddy, Payala Vas-
udev Rao, T Nagi Reddy. Yet they were 
not touched by the government. Some 
others were even granted huge sums for 

rehabilitation! But most Telangana lead-
ers of the Naxalite movement in Telanga-
na have been killed in cold blood in fake 
encounters. A few who are left are being 
pursued relentelessly. What does it mean? 

Telangana is now caught in a spider’s 
web, leaderless and forlorn and aban-
doned by political parties, administration 
and the judiciary. 

Those who raise their voices are being 
killed or threatened with death. But even 
in death they do not find peace. They are 
defamed sometimes before but certainly 
after they are murdered. 

Veeranna, founder of Telangana Ma-
hasabha, was accused of collecting funds 
after he joined the Telangana movement. 
If the punishment for collecting funds for 
political purposes is torture and death 
then what will happen to almost all politi-
cal leaders of India? Adi Reddy was killed 
because he supported the Telangana 
movement and was a leader of the PWG. If 
those indulging in political violence 
should be awarded capital punishment 
without trial then what will happen to 
Rayalaseema politicians? Lalita was killed 
and her body dismembered because she 

sang for the Telangana movement. What 
then should the political establishment of 
the erstwhile Madras state have done to 
Potti Sri Ramulu for demanding a sepa-
rate Andhra state? 

The time has come to bid goodbye to 
everything else and reconstruct the Telan-
gana personality. This reconstruction will 
be a part of the struggle for Telangana 
state. Kisans, the youth, and intellectuals 
of Telangana must take up this work, such 
a movement should be based on peaceful 
mobilisation of masses. Violence either 
against one’s own self, illustrated by farm-
ers and students committing suicide, or 
violence against the other should not be 
thought of. 

Ours is a very cruel age. It is also an age 
of liberation from social, economic, cul-
tural and political bondage. Struggles 
against racism, regionalism, imperialism, 
casteism, the power of money, totalitari-
anism, sexism and cultural hegemony are 
now taking place all over the world. A 
small state may not solve all the problems. 
But it gives its people control over jobs and 
resources and restores their self-respect. 
Other things will follow.
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agenda of free and universal elementary 
education, although the central govern-
ment is yet to notify it.2

Ostensibly, the delay in notification is on 
account of the fact that the “model rules” 
required to operationalise the act are yet to 
be formulated and a committee has been 
constituted by the Ministry of Human 
Resource Development (MHRD), govern-
ment of India, to draft the appropriate 
rules. While this task is quite sticky and 
slippery in many ways, and we empathise 
with the members of the committee on this 
count, our fear is that the centre may con-
tinue to drag its feet or dilute the relevant 
provisions, largely on account of the finan-
cial implications. It may be recalled here 
that the RTE Bill was passed by Parliament 
without an accompanying financial memo-
randum and the issue of sharing the requi-
site costs between the centre and the states 
has been an extremely contentious one. 

One Step Forward

In September 2004, the Central Advisory 
Board of Education (CABE) Committee 
was constituted as a first step to drafting 
the RTE Bill. The bill was submitted to the 
government in June 2005, although with-
out any consultations being held with the 
public. It was found wanting on several 
fronts, beginning with its definition of a 
“child” (not less than six years and not 
more than 14 years), to not owning up to 
the economic responsibility of the union 
government while fleshing out the provi-
sions. Further, not only did the bill have 
none of the tenets of the Common School 
System (CSS) that would have allowed for 
compulsory and uniform quality educa-
tion to all, but it was also unable to sug-
gest specific amendments necessary in the 
Child Labour (Prohibition and Regula-
tion) Act, 1986. 

Two Steps Backward

The government, however, dithered on 
moving ahead with the recommendations 
made in the draft RTE Bill, 2005, citing 
lack of funds, and drafted a Model Right 
to Education Bill, 2006, and proposed pro-
viding incentives to states for adopting the 
Model Bill. The draft Model Bill’s imple-
mentation was linked to the centre fund-
ing states’ Sarva Shiksha Abhiyan (SSA) 
costs to the tune of 75%. If this 

arm-twisting was not enough, the finan-
cial responsibility of providing free and 
compulsory education was primarily on 
the states and Union Territories (UTs), 
making elementary education the first 
charge on the revenue of the state/UT gov-
ernments. This was, clearly, a move to 
weaken whatever had been attained 
through enacting the 86th Amendment in 
2002. It made a mockery of Article 21A of 
the Constitution by misinterpreting free, 
universal and compulsory education.   

Due to a combination of factors, includ-
ing public pressure, a decision was finally 
taken to introduce a central legislation in 
the budget session of Parliament in 2008. 
The CABE draft of August 2005 was 
resurrected. Since it had already received 
substantial response from state govern-
ments and the public, these were incorpo-
rated into a new draft bill by a working 
group constituted by the MHRD. Although 
the redrafted RTE Bill 2008 was not made 
public or opened to consultations, the union 
cabinet went ahead and cleared the draft 
bill on 31 October 2008; with some chang-
es, this got enacted as the RTE Act 2009.

RTE Act 2009

Every child of the age of six to 14 years shall 
have a right to free and compulsory educa-
tion in a neighbourhood school till comple-
tion of elementary education.3

One would have expected that after so 
many rounds of drafting and redrafting the 
enactment, the final outcome would be an 
effective instrument for any child in this 
country to demand her basic entitlement. 
Yet, a closer look at the provisions of the act 
continues to reveal disconcerting features, 
as the following pointers make evident. 
  To begin with, the act further fortifies 
the multitiered and unequal education 
structure as opposed to a CSS. Of the vari-
ous categories of schools, a clear distinc-
tion is made in how much of the burden of 
providing free and compulsory education 
would fall on each kind.4 While the govern
ment-run schools would cover costs asso-
ciated with all its wards, the government-
aided schools would be accountable to ad-
mitting students proportionate to 25% of 
their annual grants. Although the act re-
quires that special category schools (i e, 
Kendriya Vidyalayas, Navodaya Vidyalayas 
and Sainik Schools) and unaided schools 

admit 25% children from the weaker sec-
tions and disadvantaged groups of the 
population, it ensures reimbursement by 
the government to these unaided schools, 
based on per child expenditure incurred 
towards admitting these students.5 

One can understand if the government 
was keen to get the act operational at the 
earliest and was temporarily subsidising 
the costs of private schools for providing 
education. However, this is certainly not 
the case, as the government does not 
specify any time frame up to when it 
would continue to reimburse the costs of 
education for private schools.  

Who Is a Child?

Clarity is missing even on the basic under-
standing of who is a child. The United 
Nations Convention on Rights of the Child 
(UNCRC) defines any individual below 18 
years of age as a child. While the Juvenile 
Justice Act in our country considers per-
sons below 14 years of age to be children, 
the RTE Act 2009 narrows the definition 
down to persons between six to 14 years.6 
Though the act expresses interest in 
taking necessary steps in providing free 
pre-school education for children above 
three years of age,7 leaving out this 
critical segment of the child population 
from the definition is worrisome. Not 
only does the act fail to cover all children, 
it does not provide definite timelines for 
many provisions. 

Flexible or Ambiguous?

As already noted, the five-month old en-
actment continues to be in a state of sus-
pended animation with the government 
yet to set a date for the act to come into 
force as a legally binding obligation.8 This 
is not the only worrisome aspect about 
timelines with regard to the act. Several 
provisions leave scope for the government 
to delay effective implementation. For in-
stance, the question of establishing a 
neighbourhood school where there is 
none within three years of commence-
ment of the Act is a case in point.9 The ex-
tent of ambiguity becomes obvious as the 
act does not clarify the area or limits for 
establishment of a neighbourhood school, 
leaving this to be decided by the govern-
ment at a later date through rules that it 
may deem fit to alter.10 



COMMENTARY

march 27, 2010  vol xlv no 13  EPW   Economic & Political Weekly22

This uncertainty is also evident in de-
termining the eligibility of a teacher. As a 
critical component affecting outcomes, 
eligibility of teachers would be based on 
minimum qualifications as laid down by 
an academic authority.11 However, the Act 
also allows for unqualified teachers to 
continue for five years after the Act comes 
into effect, on grounds of lack of avail
ability of trained teachers.12 It also pro-
vides for relaxation of rules and appoint-
ment of unqualified teachers for five years 
till the Act is notified. This only reflects 
the government’s non-serious approach to 
implementing the Act and its disregard of 
quality of outcomes. 

Quality: Real or Rhetorical?

The Act lists key norms and standards that 
would need to be adhered to by all 
schools, failing which no school may be 
established.13 This provision is contradict-
ed when the government gives three more 
years after the Act takes effect to schools 
that do not comply with the norms as 
specified in the schedule (see Table 1).14 To 
add to this, the central government may 
rule to change the schedule by adding or 
even omitting norms and standards.15 It is 
acceptable if items or qualifications are 
added to the existing parameters; it is an-
other matter that even now the govern-
ment is unable to set the basic minimum 
requirements for a school. 

Another aspect relating to quality is the 
nature of job conditions for teachers. With 
a plethora of evidence pointing to the fact 
that differential remuneration to teachers 
affects their motivation, the absence of 

any indicative benchmarks for teachers’ 
salary is a significant oversight in the Act. 
Further, while the Act suggests that no 
teacher should be engaged in any non-
educational tasks, it excludes their en-
gagement in the population census, 
duties pertaining to disaster relief and 
elections at various levels.16 Not only does 
the act turn a blind eye to the workload 
and the absence of motivation among 
teachers, it forbids them from taking pri-
vate tuitions.17 With more than 26% of 
children in classes IV to VIII attending pri-
vate tuitions classes,18 this may be a case 
of misplaced activism. Setting uniform 
salary norms for teachers and withdraw-
ing them from all non-educational 
purposes might have served the cause 
more effectively. 

Who Is Accountable?

Quality monitoring is attainable only in a 
culture of accountability. To ensure this, 
the Act requires that all schools, except 
those that are unaided, constitute school 
management committees.19 Apart from 
complex questions relating to fixing of ac-
countability at different levels, which re-
main unaddressed (maybe for good rea-
son, as the Act could not have spelt out all 
the relevant details), it is not clear why 
unaided schools are left out of the 
purview of accountability with regard to 
the provisions contained in Section 21.1, 

when they admit 25% of the under
privileged students. 

Further, the government seems to be in 
no hurry to adhere to the spirit of the right 
to education, going by the number of 

disclaimers that are provided.20 These al-
low for prosecution to be instituted only 
with the previous sanction of an autho
rised government personnel in the event of 
a school charging any kind of fees. These 
also relate to the decision to scrap the 
recognition of any school, and prosecution 
for running a school without any recogni-
tion. An intelligent guess is sufficient to 
peg the occurrence of such prosecution  
as unlikely. 

The Act also maintains that legal pro-
ceedings against such actions of the gov-
ernment cannot be initiated in the event 
that these have been undertaken in good 
faith and best interests of the children.21 
Rather than pursuing an objective vision, 
the Act is ridden with loopholes. There are 
many other issues that need to be exam-
ined closely (such as harmonisation of 
rules and provisions in place in different 
states with the RTE Act 2009, among 
others); however, we now shift our focus 
to the question of finances. 

Financial Responsibility

There is no clarity on who will take the 
lead in financing the Act. Ideally, the cen-
tral government ought to be shouldering 
this duty in the light of the poor fiscal situ-
ation in most states. Acknowledging this 
reality, the Act notes that the states may 
seek a predetermined percentage of ex-
penditure as grants-in-aid from the cen-
tral government, based on the recommen-
dations of the finance commission on as-
sessment of additional resource require-
ments for any state. Be that as it may, the 
Act reveals an obvious contradiction 
when, on the one hand, it suggests that 
both the union and state governments 
have concurrent responsibility to finance 
the Act,22 with the centre preparing esti-
mates of capital and recurring expendi-
ture under the Act, while on the other, it 

Table 1: Schedule Outlining Norms and Standards for a School
	 Item	 Norms and Standards

1	 Number of teachers	 30:1 (for class I-V) 
		  35:1 (for class VI-VIII) 
		  At least three subject teachers (for class VI-VIII)

2	 Building 	 1 classroom per teacher 
		  1 office-cum-store for headmaster 
		  Separate toilets 
		  Drinking water 
		  Kitchen for mid-day meal preparation 
		  Playground 
		  Boundary wall

3	 Minimum number of working days in an academic year	 200 working days (for class I-V) 
		  220 working days (for class VI-VIII)

4	 Minimum number of working hours per week for a teacher	 45 teaching including preparation hours

5	 Teaching/learning equipment	 Provided to each class

6	 Library	 Provided to each school

7	 Play material, games, sports equipment	 Provided to each class

Source: RTE Act 2009, pp 12-13.
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unequivocally holds the state govern-
ments responsible for providing the funds 
for implementation of the Act.23 

The union government’s attempt to shy 
away from taking primary financial re-
sponsibility of implementing the act is in 
keeping with its reluctance to allocate ad-
equately for the social sector. The Elev-
enth Plan outlay for education was prom-
ised to be approximately 20% of the total. 
A rudimentary analysis of the budgetary 
outlays by the union government in the 
three years from 2007-08 to 2009-10 on 
key plan programmes in the elementary 
education sector, i e, on SSA and the Mid-
day Meal Scheme, reveals that when seen 
as a proportion to the total outlay in the 
Eleventh Plan, the trajectory of spending 
in the first three years of the Eleventh Plan 
period in this sector does not conform to 
the promises. 

We may also note here that spending on 
education by the union government in the 
2009-10 budget estimate (BE) stood at 
Rs  44,528 crore (around 0.76% of GDP) 
while the state governments in 2008-09 
(BE) were provisioning Rs 1.3 lakh crore 
(around 2.3% of GDP). Despite reiterating 
the same commitment over the past 40 
years, i e, to take government spending on 
education to 6% of GDP, spending by the 
union and state governments remains at 
3.7% of GDP (2007-08).

The Central Advisory Board of Educa-
tion (CABE) Committee had estimated that 
in the six-year period from 2006-07 to 
2011-12,24 additional outlays of Rs 4.36 
lakh crore (with teachers’ salaries at Ken-
driya Vidyalaya norms) and Rs 3.93 lakh 
crore (with teachers’ salaries at the prev-
alent scales) would have to be allocated 
to universalise elementary education. 
Sticking to the lower level of CABE projec-
tions, the additional required outlays are 
Rs 3.93 lakh crore for a five-year period. 
Reports in the media that the required 
additional outlays amount to Rs 1.78 lakh 
crore, spread over a period of five years, 
as estimated by the MHRD, for implement-
ing the RTE Act 2009 seem extremely dis-
turbing, if not mysterious.25

In principle, the RTE Act 2009, with 
appropriate modifications and financial 
provisioning, offers a great opportunity to 
correct the anomaly of poor education 
outcomes, and can deliver on the  

long-standing commitment of providing 
basic and quality education to the so-
called “demographic dividend” of the 
country. Unfortunately, short-term politi-
cal gains and poor judgment on the part of 
politicians and policymakers may contin-
ue to be major roadblocks in accomplish-
ing this critical goal.
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